International Law -- Effectiveness of Administrative Act of Unrecognized Foreign Government by unknown
University of Miami Law Review 
Volume 5 Number 3 Article 14 
4-1-1951 
International Law -- Effectiveness of Administrative Act of 
Unrecognized Foreign Government 
Follow this and additional works at: https://repository.law.miami.edu/umlr 
Recommended Citation 
International Law -- Effectiveness of Administrative Act of Unrecognized Foreign Government, 5 U. Miami 
L. Rev. 506 (1951) 
Available at: https://repository.law.miami.edu/umlr/vol5/iss3/14 
This Case Noted is brought to you for free and open access by the Journals at University of Miami School of Law 
Institutional Repository. It has been accepted for inclusion in University of Miami Law Review by an authorized 
editor of University of Miami School of Law Institutional Repository. For more information, please contact 
library@law.miami.edu. 
MIAMI LAW QUARTERLY
excess of those subsequently allowed and (b) possible difficulties in the
equitable return of such excess amounts to the proper persons.' 8 These
objections seem to lack substance in view of the minute nature of the
amount to be solicited. The decision reflects the basic reluctance of the
courts to substitute their judgment for that of specialized administrative
bodies'9 or to interfere with the exercise of reasonable administrative dis-
cretion.20  It provides support for the well-established doctrine that the
SEC's interpretation of its enabling legislation should control unless plainly
erroneous.2 ' Thus, it tends to establish the theory that the SEC is required
merely to conform with the statutory policy of Congress in exercising the
authority granted it by the Public Utility Holding Co. Act rather than
being required to set tip arbitrary standards to be applied inflexibly to all
situations.2
Representation in reorganization proceedings is, therefore, apparently
dependent upon the ability of stockholders to provide support for their
representatives pending the. granting of allowance for expenses. The fact
that the type of solicitation desired in the instant case was not permitted
might indicate that the SEC's methods do not accomplish the equality of
protection of all stockholders contemplated by Congress in enacting the
Public Utility Holding Co. Act. The wealthy stockholder can protect
his interests without difficulty, but for the stockholder whose shares repre-
ent his life's savings the holding in this case offers no protection.
INTERNATIONAL LAW-EFFECTIVENESS OF ADMINISTRATIVE
ACT OF UNRECOGNIZED FOREIGN GOVERNMENT
Plaintiffs, the Communist management of a Chinese banking corpora-
tion, sought to recover its deposits in an American bank. After motion for
summary judgment by plaintiff's attorneys, a second group of attorneys,
representing the ousted Nationalist management of the Chinese bank and
claiming to be the only attorneys empowered to represent that bank, filed
18. Halsted v. SEC, 182 F.2d 660, 666 (D.C. Cir. 1950).
19. See Pittsburgh Plate Glass v. NLR.B, 313 U.S. 146, 161, 165 (1941); NLRB
v. flel.-N.J. Ferry Co., 128 F.2d 130, 136 (3d Cir. 1942); Campbell v. Devinney,
81 F. Supp. 657, 659 (D. D.C. 1939).
20. See, e.g., American Power & Light Co. v. SEC, 329 U.S. 90, 118 (1946);
Greenwood County v. Duke Power Co., 81 F.2d 986, 991 (4th Cir. 1936); Kaunle v.
Haynes, 64 F. Supp. 153 (N.D. Cal. 1946); Midwest Farmers v. United States, 64 F.
Supp. 91, 101 (D. Minn. 1945); Frahn v. TVA, 41 F. Supp. 83, 85 (N.D. Ala. 1941);
Application of Texas Co., 27 F. Supp. 847, 850 (E.D. Ill. 1939).
21. In SEC v. Chenery Corp., 332 U.S. 194, 208 (1947), Mr. Justice Murphy
speaking of the Public Utility Holding Co. Act. of 1935 said, "The very breadth of the
statutory language precludes a reversal of the Commission's judgment save where it has
plainly abused its discretion in these matters"; see SEC v. Associated Gas & Flec. Co..
99 F.2d 795, 798 (2d Cir. 1938); North Am. Utility Securities Corp. v. Posen, 82 F.
Supp, 16, 18 (S.D.N.Y. 1948), aff'd, 176 F.2d 194 (2d Cir. 1949).
22. See American Power & Light Co. v. SEC, supra note 20, at 104; SEC v. Chenery
Corp., supra note 21, at 207.
CASES NOTED
a motion to dismiss the action or to substitute themselves as attorneys of
record. Held, continuing the cause sine die, that the funds claimed will
remain where they are for the present. Bank of China v. Wells Fargo Bank
and Union Trust Company, 92 F. Supp. 920 (S.D. Cal. 1950).
The question of the validity of acts of, or occurring under, an unrecog-
nized government is the subject of some dispute.' It is well settled that
the determination of what government is to be regarded as representative
of a foreign state is a political rather than a judicial question. 2  However,
the courts frequently consider themselves free to determine the legal con-
sequences of the actions of the legislative and executive departments in
litigation pending before them.3 The question of the validity of acts and
decrees of an unrecognized regime is a matter to be decided by the courts
in each case.4
Cases dealing with the question in point have proceeded tinder various
rationales. The exigencies of public policy have led to the upholding of
the validity of acts occurring under the regime of an unrecognized gov-
ernment, where that government itself was not a party to the suit.5 The
validity in this country of the confiscatory decrees of a Russian government
which at the time was unrecognized by the United States government has
been the subject of extensive litigation. On application for funds under
circumstances analogous to those presented in the instant case, plaintiffs'
1. See Connick, The Effect of Soviet Decrees in American Courts, 34 YALE L.'.
-499 (1925),
2. Jones v. United States, 137 U.S. 202 (1890); Lehigh Valley R.R. v. Russia, 21
F.2d 396 (2d Cir. 1927), cert. denied, 275 U.S. 571 (1927); Klausner v. Levy, 83 F.
Supp. 599 (E.D. Va. 1949).
3. Guaranty Trust Co. of New York v, United States, 304 U.S. 126 (1938).
4. Salimoff & Co. v. Standard Oil Co. of New York, 262 N.Y. 220, 186 N.E. 679,
affirming 237 App. Div. 686, 262 N.Y. Supp. 693 (1st Dep't 1933) ("... The existing
government cannot be ignored by the courts of this state ...").
5. United States v. Insurance Companies. 22 Wall. 99 (U.S. 1875) (In holding
that an insurance company created tinder laws of the Confederacy could sue in a United
States court, the proposition was advanced that all acts of state legislatures of the Con-
federate States which were not hostile to the United States or in conflict with its Con-
stitution had the same validity as if they had been enactments of legitimate legislatures.);
Thorington v. Smith, 8 Wall. 1 (U.S. 1868) (In holding that a contract payable in
Confederate notes was enforceable in a United States court after the Civil War, the
court said: "But there is another description of government, called also by publicists a
government de facto, but which might, perhaps, be more aptly denominated a govern-
ment of paramount force. Its distinguishing characteristics are (1) that its existence is
maintained by active military power within the territories, and against the rightful authority
of an established and lawful government; and (2) that while it exists, it must necessarily
be obeyed in civil matters by private citizens who, by acts of obedience, rendered in sub-
mission to such force, do not become responsible, as wrong-doers, for those acts, though
not warranted by the laws of the rightful government."); Texas v. White, 7 Vall. 700,
733 (U.S. 1868) ("Acts necessary to peace and good order among citizens,-such, for
example, as acts sanctioning and protecting marriage and the domestic relations, govern-
ing the course of descents, regulating the conveyance and transfer of property, real and
personal, and providing remedies for injuries to person and estate, and other similar acts,-
which would be valid if emanating from a lawful government, must be regarded in general
as valid when proceeding from an actual, though unlawful, government; and ... acts in
furtherance or support of rebellion against the United States, or intended to defeat the
just rights of citizens and other acts of like nature, must, in general, be regarded as
invalid and void."); \Verenjchik v. Ulen Contracting Corp., 229 App. Div. 36, 240 N.Y.
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claims were disallowed where no waste of corporate assets was threatened
and the plaintiff was not the proper party in interest, and where the de-
fendant would have been subjected to double liability if the unrecognized
government could ever successfully interpose a claim to the disputed funds.7
Other cases, however, have allowed such claims, the court proceeding upon
the reasoning that the defendant should either interplead or pay and that
the Russian decrees were absolutely not recognized here,8 and that the
plaintiff's managerial problems were strictly its own affairY
In the instant case the court did not decide the question of the validity
of the ouster of the Nationalist management of the Chinese bank. Its
basic premise was that although the Nationalist government and not the
People's government is recognized by the United States, the court can
neither realistically deny the existence of the Communist regime nor deny
absolutely the claim of the recognized government. The court was of the
opinion that to give the disputed funds to the Nationalist representatives
would allow their use for non-corporate purposes, and to allow the claim
of the People's government representatives would be to put the money in
the hands of persons who were perhaps not duly elected directors. An eval-
nation of the case in the light of this reasoning and the writer's research
is virtually impossible. Those cases that are not steeped in public policy
seem to be mired in confusion, and the instant case may be illustrative of
either category.
Supp. 619 (3d Dep't), aff'd, 255 N.Y. 56, 173 N.E. 921 (1930) (birth certificate
issued by unrecognized foreign government sufficient authentication where valid birth
certificate required for such); Sokoloff v. National City Bank of New York, 120 Misc.
252, 199 N.Y. Supp. 355 (Sup. Ct.), order rev'd, 208 App. Div. 627, 204 N.Y. Supp.
69 (Ist Dep't), aff'd, 239 N.Y. 158, 145 N.E. 917 (1924) (It was held that acts of
unrecognized government may gain quasi-governmental validity if violence to fundamental
principles of justice or public policy might otherwise be done.).
6. Andre v. Bela, 211 App. Div. 380, 208 N.Y. Supp. 65 (2d Dep't), aff'd, 240
N.Y. 605, 148 N.E. 724 (1925) (minority stockholder of Russian insurance company
which was destroyed and its property sequestrated by unrecognized Soviet government
applied for possession of excess of corporate funds deposited here to secure American
creditors and policyholders over those needed for that purpose, offering no security or
protection to other stockholders).
7. Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925),
rever.ng 211 App. Div. 132, 207 N.Y. Supp. 574 (3rd Dep't 1925).
8. Banque Internationale de Commerce de Petrograd v. National City Bank of
New York, 133 Misc. 527, 233 N.Y. Supp. 255 (Sup. Ct. 1928), aff'd sub nora. Petro-
gradsky Meidunardodny Kommerchesky Bank v, National City Bank of New York, 226
App. Div. 866, 235 N.Y. Supp. 862 (1st Dep't 1929), rev'd, 253 N.Y. 23, 170 N.E.
479, cert. denied, 282 U.S. 878 (1930).
9. Application of People, by Bela, 229 App. Div. 637, 243 N.Y. Supp. 35 (1st
Dep't 1930), modified sub norm. In re People by Beha, 255 N.Y. 412, 175 N.E. 113
(1931), rev'd sub norm. People by Beha v. Russian Reinsurance Co. of Petrograd, 255
N.Y. 415, 175 N.E. 114 (1931) ("Russian directors chosen by Russian shareholder in
accordance with Russian law must work out for themselves their problems of internal
management."), modified, 255 N.Y. 433, 175 N.E. 120 (1931), modified, 255 N.Y. 436,
175 N.E. 121 (1931), modified, 262 N.Y. 453, 188 N.E. 17 (1933).
